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lawful right of a person, if such drainage does not unnecessarily or unreason- 
ably injure his neighbor. See also O'Brien v. City of St. Paul, 25 Minn. 355. 

Equity — Specific Performance — Contract to make a Will. — Laird et 
al. v. Vila et al., 100 N. W. 656 (Minn.). — Held, that when a party has 
legally bound himself to will his property to minor relatives in consideration 
that the beneficiaries shall assume a peculiar and domestic relation to the 
promisor, and render him services of a character to make it impossible to 
estimate their value by any pecuniary standard, and the agreement is executed 
on behalf of the promisee and beneficiaries, a specific performance of the 
contract will be decreed. 

A person may make a valid contract to devise his lands in a particular 
way. Parsell v. Siryker, 41 N. Y. 480; East v. Solihite, 72 N. C. 562. And 
specific performance on such contracts may be had. Burns v. Smith, 21 Mont. 
251 ; Johnson v. Hubbell, 10 N. J. Eq. 332. Especially is this so where through 
trust in the agreement improvements have been put upon the land. Harman 
v. Harman, 70 Fed. 894; Erwin v. Erwin, 139 N. Y. 616. And it may be 
the same even though the contract be parol. Brown v. Sutton, 129 U. S. 238; 
Walters v. Walters, 132 111. 467; contra, Morgan v. Tillet, 55 N. C. 39. 
There are cases almost identical with the one under discussion. Sharkey v. 
McDermott, 91 Mo. 647; Codine v. Kidd, 64 Hun 585. A few jurisdictions 
do not follow the general rule. Stafford v. Bartholomew, 2 Ind. 153; 
Hazel ton v. Reed, 46 Kan. 73. And even Illinois has held that such an agree- 
ment cannot be specifically enforced on account of injustice to the heirs. 
Woods v. Evans, 113 111. 186. 

Fixtures — Oil Lease — Removal on Default. — Gartlan et al. V. Hick- 
man, 49 S. E. 14 (W. Va.). — Engines, oil-well rig, tanks, pipes, etc., were 
placed on land under a lease, in which it was agreed that lessees should have 
the privilege of removing them at any time. The lease was forfeited and 
terminated for non-payment of rental. Held, that the machinery did not be- 
come part of the realty. 

There is a difference of opinion as to cases parallel to the above where 
there was no agreement for removal. Roseville A. Min. Co. et. al. v. Iowa 
Gulch Min. Co., 15 Colo. 29; Conrad v. Saginaw Min. Co., 54 Mich. 249; 
Heffner v. Lewis, 73 Pa. St. 302. The agreement between the parties to con- 
sider what might be realty as personalty will be enforced. Fratt v. Whittier, 
58 Cal. 126; Hunt -v. Bay State Iron Co., 97 Mass. 279. Agreements could 
not effect the rights of bona fide purchasers. Roswand v. Anderson, 33 Kan- 
264; Bartholomew v. Hamilton, 105 Mass. 239. Nor is an agreement con- 
clusive if serious damage would result to the freehold by their removal. Ford 
v. Cobb, 20 N. Y. 344; Sword v. Low, 122 111. 487. Abandonment of the 
premises before the expiration of the lease is not waiver of the right to remove 
fixtures where they were placed on the land with the intention of removing. 
Conde v. Lee, 171 N. Y. 662. Chattels placed on agricultural lands, to become 
fixtures, must be germane to farming purposes. Perkins v. Swank, 43 Mass. 
349; Mcjunken v. Dupree, 44 Tex. 500. 

Guaranty — Construction. — McAfee v. Wyckoff, 89 N. Y. Supp. 996. — 
Held, that a guaranty of payment by a vendee for goods to be manufactured 
by the vendor "as per contract," extended only to the price of goods actually 
delivered and was not a guaranty for breach of contract. 



RECENT CASES. 287 

The present case is an excellent illustration of the doctrine that a guarantor 
is not to be held liable beyond the exact stipulations of his contract. This rule 
seems firmly established in New York. N, Y. Ins. Co. v. Lowenburg, 120 
N. Y. 44; Smithv. Mollensen, 148 N.Y. 241. On the other hand, in Tennessee 
the contract is construed most strongly against the guarantor. Bright v. 
McKnight, 1 Sneed 168. And Missouri seems to hold a similar view. Hurly 
v. Fidelity &» Deposit Co., 95 Mo. App. 88. But in many jurisdictions neither 
of these rules of construction meets with approval and the tendency is to con- 
strue as an ordinary contract. Davis v. Wells, 104 U. S. 159; Wills v. Ross, 
77 Ind 1 ; Matthews v. Phelps, 61 Mich. 327 ; and the construction should be as 
favorable to the creditor as in case of any other contract. Swisher v. Deer- 
ing, 204 111. 203. While it is impossible to reconcile these conflicting con- 
structions the weight of authority seems to be against the strict rule adopted 
in the present case. 

Insurance — Life — Agent — Relation to Insured. — Reilly v. Empire Life 
Ins. Co., 90 N. Y. Supp. 866. Held, that an insurance solicitor who takes an 
application is the agent of the insurer, notwithstanding a clause in the con- 
tract of insurance providing that the solicitor shall be the agent of the insured 
as to all statements and answers made in the application ; and that it is therefore 
competent, in an action on the policy, to show that the insured gave truthful 
answers to the agent, who wrote false answers in the application. Woodward 
and Jenks, JJ., dissenting. 

The decision in question is in decided opposition to the holdings of the 
Federal courts, which maintain that there is no reason that insurance policies 
should be considered differently from other contracts. N. Y. Life Ins. Co. v. 
Fletcher, 117 U. S. 519. This view was sustained in Ryan v. World Muh 
Life Ins. Co., 41 Conn. 168, where it was held that errors made by the agent 
invalidate the contract, because the insured is inexcusably negligent in not 
reading the application. Lewis v. Ins. Co., 39 Conn. 100; Richardson v. 
Maine Ins. Co., 46 Me. 394. An early New York decision, Rohrbach v. 
Germania Fire Ins. Co., 62 N. Y. 47, was in harmony with the decisions just 
mentioned, but later decisions in that state are in support of the present 
holding. O'Farrell v. Met. Life Ins. Co., 168 N. Y. 592; Grattan v. Met. 
Life Ins. Co., 92 N. Y. 274. Now nearly all of the state courts have adopted 
the rule that agents of insurance companies must be regarded as agents of the 
insurers, not of the insured, on considerations of public policy, and have con- 
sidered any stipulation to avoid their responsibility as void. Ins. Co. v. 
Olmstead, 21 Mich. 246; Brandup v. St. Paul Ins. Co., 27 Minn. 393. 

Insurance — Life — Limitation of Action — Validity. — Union Cent. Life 
Ins. Co. v. Spinks, 83 S. W. 615 (Ky.). — Held, that a provision in a life policy 
to the effect that no suit shall be maintained thereon, unless begun within one 
year from the death of the insured, is void, as in contravention of public policy, 
the statute prescribing a period of fifteen years for actions on such contracts. 
Paynter, J., dissenting. 

This unusual ruling is sustained by like decisions in only two of our states, 
Nebraska and Indiana. Eagle Ins. Co. v. Lafayette Ins. Co., 9 Ind. 443, 
declares void a stipulation in a fire insurance policy requiring suit to be 
brought within six months after loss, as against public policy. In a like 
manner the Nebraska court holds that it is the policy of the law to have but 



